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16 July 2011

The Hon Robert MeClalland MP
Attorney-G3eneral for Australia

of- Australian Govarnment Solicitor
Lioneal Murphy Building

&0 Blackall Street

BARTON ACT 2800

Fax:+61 2 6253 7333

NC, B46 P.1

R

Allens Arthur Robinson |
LEERCENA

1O/F Jarding House
1 Conngught Place
Cantra)
Hong Kong
T+BE2 2840 1202 =B
F +B52 2840 0688 MX

wWew.asr.corm.su 3BT
TR —

By Fax and By Mall ' Lot g

Dear Attorney-General

Notice of Claim under the Australia / Hong Kong
Agreement for the Promotion and Protection of
Investments

Wa refer to Philip Morris Asia Limited's Notlce of Claim (Notice) under the Agresment betwesn the
Government of Hong Kong and the Government of Australia for the Promoticn and Pratection of
Investments (Agresment), whioh was served onh you on 27 June 2011,

As set out in paragraph 2 of the Notloe, and pursuant to Art, 10 of the Agreement, Philip Morris
Asia Limited would like 1o confar with representatives of tha Commenwealth of Austalla with a view
to negotiating an amicable seftiement. Please let us know when you would llke to meat for that
purpose, '

If an amicable seftlement cannot be resched within three monthe of esrvice of the Notice, the
partles are, absent ofher agreement, bound to submit the dispute to arbitration ynder the Arbitration
Rules of the United Nations Gommizslon on Intermationa! Trade Law 2010,

Yours faithfully

Al g Arthoc: Bobinvien

Allens Arthur Robinzon
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WENSE Briskane
Ty Hanel
EBIFT Ho CK1 MInh Oity
Wi Hong Kang
‘m“ J:klahrta
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Pariners Simon MeConnall s Yasw David Wanger ZA Phriom Fenh
simm AD308980710v] 308171502 15.7.2011 PR S
wNe Singapere
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27 June 2011

The Hon Julia Gillard MP
Prime Minister of Ausiralia
Parligment Housa
CANBERRA ACT 2600
Fax: +81 2 6273 4100

The Hon Robert McClelland MP
‘Attarney-Genera) for Australla

ol- Australian Government Salicltor
l.jenel Murphy Bullding

B0 Blackall Sireet

BARTON ACT 2600

Fax; +61 2 6253 7333

The Hon Nicsola Roxen MP
Minlster for Mealth and Ageing
Parliament House
CANBERRA ACT 26800

Fax: +61 2 8273 4146

By Courier/By Fax

Deat Prime Minister, Attomey-General and Minister

Writtan Notification of Claim

Australia / Hong Kong Agreement for the Promotion and

Protection of Investments

Wae aot for Philip Moitis Asia Limited.

HHR 183Z) cody ¥vibob

2
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Aliehs Arthur Robinson |
MK T ST

1O/F Jardine House
1 Cennaught Plage -

Qentral

Hang Koang

T 852 2840 1202 B
F+852 PB40 (685 MK
www.garcom,zu AR

e N3
EAAEHA

Thera follows written notification of Philip Morris Asia Limited's olaim pursuant to Article 10 of the
Agreement belween the Government of Hong Kong and the Government of Australia for the

Promotion and Protection of investments, dated 15 September 1993,

Yours faithiully

A«Umﬁr%fz«bw

v

Allens_Arthur Rebinzon
Encl

Paners Simon McConnall Mun Yaow

" SJMM ADA08352343v1
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WRITTEN NOTIFICATION OF CLAIM
o by
PHILIP MORRIS ASIA LIMITER
to
THE COMMONWEALTH OF AUSTRALIA

pursuant to

AGREEMENT BETWEEN THE GOVERNMENT OF HONG KONG AND THE GOVERNMENT OF

3,

AUSTRALIA FOR THE PROMOTION AND PROTECTION OF INVESTMENTS

Phillp Morris Asia Limitsd ("PM Asia"} hereby givea notice of & claim {the “Claim")
pursuant 1o Article 10 of the Agresment betwaen the Govarnment of Hong Kong and the
Government of Austrafia for the Fromotion snd Protection of Inveatments {"Hong Kong-
Austreifa BIT"),

If the Glaim |s not admitted, PM Asia advises, pursuant to Aricle 10, that It Is willing to
mest and copfer wih repressntatves of the Commonweslth of Australia (the
“Government’ or "Australia") with a view fo negotiating an zmicable setfement ar, if an
amlcable settiement ie not cencluded, to endeavour to agrea on procedures for settlement.

I an smicable satflement hag not heen achieved, nor procedures for settlement agreed,
the parties are bound to submit the dlspule between them to arbitration under the
Arhitratian Rules of the United Natlons Commiasion on [nternational Trade Law 2040, If the
dispute is submitted to arbitration, PM Asia propases Singapore as the seat of the
arbifration and the place of hearing, eince Singapare is the nearest neytral State with legal
and |ogistical resources appropriate to support the arbifration, PM Asia fudher proposes
that the number of arbitrators be thras and proposes the Permanent Court of Arhitration at
the Hague as the appointing authority. PM Aela requests Australiz to advise whether f
agrees with thess praposals I the Claim proceeds to arhlitration.

Senvice of any correspondence may be effectad through PM Asie's solicitors, Allens Arthur
Robinsan, 10/F Jardine Houee, 1 Connaught Place, Cenfral, Hong Kong, per Siman
McConnell, Pariner, telephone +852 2840 1202, facsimile +B52 2B40 0586, emall
girnon,meconnali@asar.com.au.

PM Asla's Claim is detalied helow.
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Infroduction and summary of Glaim

7.

3.

9'

10,

On 7 April 2011, the Gavemment released an Exposure Draft of the Tobacco Plain’

Packeging Bl 2011 (“the TPP Bjil") togethar with a Consultatien Paper, The Consutiation
Paper makes it olesr thet the PP Bill, oree it is formally introducsd by the Government
and passed by Partlament, will be used to inreduce regulationa preecrlbing evary aspact of
the appearance, size and shape of fobacco products and packaging, in particular,
protibiting the use of intellectusl property on or in relation fo fobacco products and
packaging other than the product brand nams and line extension en the fop, {ront and base
of the pack in standard font and size (deflned mare fully in paragraph 18 below, "plaln
packaging leplsiation®), Accarding fo the Govemment, the TFP Bl ts to he formally
infroduced in the winter session of Parliament with the leglelation acheduled to be in place
by 1 January 2012,

By aeparate regulation, the size of graphic health warnings on the frant of cigarette packs
Is to ingreasa fram 30% to 76% ("GHW regufation"). Graphic health warnings ars already
mandated to cover 80% of the back of cigarette packs.?

PM Asls Is an investor protected by the Hong Kong-Australia BIT. PM Asla awns 100% of
the available shares in Phillp Motris {Auatralia) Limited {"PM Australla®), which owns 100%
of the avaflahle shares in Phillp Morris Limited ("PML).

PM Asta and PM Australia, through PML (fogether "Phillp Morris®) manufacture, import,
market and distribute for sale in Australla and elsewhere, tobacco products, principally
cigareftes, PML has, whether as owner or licenses, rights fo use registered apd
unreglatered frade marks; copyright works; reglstered and unregistered designs; know-
how: trade secrets; and averall get up of the product packaging {"Infellectual proparty’)
on and in relation o Phillp Morris' tobaeco products and packaging.  Philip Morrls has
generated substantial goodwill from the use of the intellectual property on or in relation fo
Philip Morrls' products and packaging ("goodwill).

PM Asia's investments in Australia ~ PM Australia, PML, the intellzctual property, and
goodwill ~ are all investrments Australia has undertaken to protect by the Hong Kong-
Augtralia BIT. Plain packaglng legislation and the GHW regulstion confravene these
investor protectians. Ih particular!

v .. 1982

! Sonsultation Paper, 9.2, Tha winler legislative session rune batwann May and July 2041

? Trade Precticas {Consumer Product Information Sfandards) (Tobaczo) Reguiatione 2004 {Cth), Ancthar wapning wil

cantinue ta be regquired on one of the side pansls of ihe pack, The Cansuliation Papar, p.14, siates that the GHW
Regulation is ta colhside with plain packaging lazielation,
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Plaln packaging legislation will result in the expropriation of PM Asla's invesfments
dye to the substantial deprivation of the Intellectual property and goodwill, the
consequent undermining ¢f the economic ralionale of its invesiments and
aubstantial desfruction of the valua of PM Australia and PML,

Plaln packaging legislation will effectively prohibit Phillp Marrls from using the
infellectual property on or In ralation fo its tobacco products and packaglng.
Without the use of the intellectuat property, Philip Morris’ products will not be
readily distingulshable o the consumer from the products of its competiters;
consaquently, compefition will be based primary on price. PML will be reduced to
a manufacturer of an sffectively Undifferentiated commodity, an entirely different
enterprise and business model ta that cumently pursued by PML.

Direct and Indiract expropriation of investments without payment of adeduate
compensation Is conrary to Artlcle 6 of the Hang Keng-Austratia BIT.

Plain packaging legislation will not be fair and equitable, as is required by the Hong
Keng-Australia BIT, given the substantial impairment of PM Aeis's investmants, the
lack of credible evidence that the measure will contribute to achievement of the
legislation's sfated objactives, the availability of effactive alfemative mesns of
reducing smoking prevalence, and fhe canfravention of Austraila’s international
obligations under the Agreement on Trade Related Aspects of Intellectual Property
Rights (‘TRIPS"), the Paris Conventlen for the Protection of industrlal Froperty
(*Paris Gopvention™) and the Agreement on Terhnlcal Barriers to Trade ("T3T",

These contraventions include a breach of Arlicle 20 of TRIPS, as plain packeging
legisiation will be an unjustifiabie encumbrance on the use of tobacco frade marks
(many of which cannot be used af all), and a breach Article 2.2 of TBT, because |t
will he a teghnical regulation more trade restrictive than necessary.

A failure fo afford fair and equitable treatment will contravene Article 2(2) of the
Hang Kong-Australla BIT,

Plain packaging leglsiation will also congfitute an unreasonable Impairment to the
investrments, a failure to afford full protection and sesurity to the invasiments and a
failure to observe obligations in respect of the Investments, all in contravention of
Arficle 2(2) of the Hong Kong-Australia BIT,

As a result of these contraventions, PM Agia will be entitied to orders from an arbitral
irhunal for the cessation and dlsésAtinuanca of plain paokaging legisiation and the GHW

Page 8

- DECLASSIFIED-

DFAT Case: 1107-F193 -
November 2011

Copy issued under the FOI Act

—--11982

F.4




=4 SN TH L PAIEIY £

HHR wOD2) cody vwboo NU. Kb

6

regulation, and/or an award of damages, which may potentially amount to billions of
dollars, and interast,

Plain packaging legisiatlap

12, On 7 April 2019, the Government released an Exposure Draft of the TPP Bill which it
intends to introducs to Federal Parllamant during the 2014 winter leglslative session, with
the legislation to be in plage by 1 January 2012,

14,  The TPP Bill parmiis the promulgation and enforcemant of regulations regarding fobacco
products and packaging that;®

(&)

{v}

(c)

(d)
(e}
{n

(@)

prohibit {or specify condltions of) the use of trade marks, logos, brands, bueiness or
company names, or other identifying rmark on fobacco packaging or praducts;

prohibit (or specify condltions of) the use of any deslgn of packaging or any design
of a tobaces product;

ciherwizs relate to the appearance, size or shape of tobaceo packaging or tobacco
producte;

relate to the opehing and contents of tobaceo packsging;
relats to the appearance of any werds, sighs or symbalg on tobases packeging;

ralata to tha cantent of any information (including prohibition of Information of a
specified king) fo be insluded on tobaces packaging; and

relate to the materlals that may be used in or on fohaceo packaging,

14, The TPP Bill defines packaging of tobacco produsts in a broad way which includes sny
contsiner for which tobacee products are packaged for retall sale and anything inside,
attached to, or forming part of the packaging of tobacco products. A "tobacco product’
‘means processed tobagen or any product that cantaing tobacca.*

* Bactione 14 and 94 of the TFR Bl Requlatians may also be promulgated purauant to section 11(2) gavaming the use of
a frade metk in circumsiznces whete tha TRP BU resits in an aeauistion of praperty within the meaning of seetion &%(eed)
of tha Ganstiutian of the Commanwealth of Auslralia because it wulld prevent the uae of a tradz mark an fabaceo praducts

or packaging,

* These definitions are found In Section 4,

Paga 4
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The Exposure Draft of the TPP Bili was accempanled by a Consultation Paper that detells
anticipated regulations to prescribs the appearance, slze and shaps of fobaceo packaging
and produgts as follows:®

(a)

{b)

()

(d)

(=)

{0

Excapt a8 presetibed helow, ne rade mark, design, branding, coleur, logo, or other
aspect of livery ar get-up Is permitted on tobagea produsts of packaging;

The brand ngme, line extension and quantity of cigarettes are to appezy on the top,
front and bage of the pack, The brand name i permitted to appear in Lucids sans
14 point font below the health warning on the front of the pack. The line exfensian
and quantity Is to appear below the brand name, in a font and size yet to be
tetermined;

Packages (Including folls on the inside of a cigarette pack} will be a prescribed
shade of dark olive browh in a mait finfsh:

Cigarefte packs will be rectangular rigid cardboard flip-top boxes of a prescribed
size and shape and with an opening of a prescribed size. Clgarette packs wil
eantain mandated numbers of cigarettes hetween a minimum of 20 and maximum
of 50;

The manufacturer's details will appear on ane side of the pack, in a font, size and
posifion to be determined; and

Clgaretts sticks are to be elther all white, ar white with an imitation cork filter. Na
branding, other colours or design faafures are permitted.

By the GHW regulation, the size of graphic heatth warnings on the frent of cigarette packs
is ta Increase fram 30% to 75%. Graphic health wamings are already mandiated to caver
80% of the back of cigaretie packs. The naw regulation is tantamount 1o plsin packaging.

Power to make raguiations pursuant to the TRP Bill ihen Act) will commenoce on 1 January
2012. Offencas for fmporting, packaging and manufacturing non-compliant products znd
packaging will come info foree on 20 May 2012 and offences releted to seling and
purchasing nan-ecompliant product will come infe force from 1 July 2012.%

% Gonsultation Paper, pages 11-15.
" Seclion 2.

Pagas

- DECLASSIFIED-

DFAT Case: 1107-F193 -
November 2011

Copy issued under the FOI Act

M




L T T I,

18,

L Y L R S )

13y ey 1.

8

in thiz Nofice of Claim, the TFP Bl and any réu!aﬂons promulgated pursuant to it at any
time] including but not limited to the anticlpated regulations summarised above in
paragraph 15, shall be collectively referred to as "plaln packaging feglstation”,

The Hong KongsAustralla BIT

19‘

20

21.

The Hong Kong-Australla RIT was execuled by the respective Contracting States on
15 Septamber 1893 and remains in force, Actording to Its preamble, the Hong Kehg-
Australla BIT seeks, infer alla, fo create favourable conditions far greater invesiment by
Investors of one Conirscting State in the ares of the other and premote ecanomic
cooperation by providing reciprocal protection for investments by investors from one State
In the area of the ather State.

PM Asia (a Hong Kong domicile limitsd llabllity company) and its investments in Australia
are entifled to the protections of the Hong Kong-Australia BIT. Thase reciprocal protestions
include obligations on each Contracting State in respeat of investors from the other State:

{a) not to deprive investors of thelr Invesiments, nor subject them to measures
squivalent to deprivation (Article B);

(b)  to accord investments and refurns of Investors fair and squitable trestment
(Articls 2(2))

(@ o provide investmenie and refurme of investors full profection and security
{Arficle 2(2)}; '

(d) het to Impair in any way the manpagement, malnienance, use, enjoyment or
disposal of investments and raturns of Investors by unreasonable ar diseiminatary
maasures (Aricle 2(2)); and

(&) 1o observe any obligation it may have entered into with regard to inveetments of
Investors (Article 2(2)).

The benefit of these substantivs provisions is avallsble to “investors” as defined in
Arttsle 1( of the Hong Kong-Australla BIT, Relevantly, “investors” inclutles corporations
incorporated under thae law of Hong Kang who own or contra) Investments in Australia, PM
Agia, as it is now Known, Was incorporated under the Hong Kong Companiss Qrdinance on
8 Novernhar 1994 snd since that time bhas marketed and distributed tobacoo produsts In
certaln cauntries in Asia and provided management sarvices fo Philip Moirie" afilliates in

T Whether undar sactions 14, 11(2) ar 84 of the TPP Bill.

Page &
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Asian and Australagian couniries including Australia, Accordingly, it is entiiled to the
protection of the Hong Kong-Australia BIT in respact of any invesiments it awns or santrels
in Ausfralia, :

FM Agia owns 100% of the shares of PM Australia, 8 company incorporsted in Victaria,
Australia on 17 March 1954, PM Australia e a holding company that owns 100% of the
shares of PML, 2 campany Incorporated In Vietoria, Australia on 24 May 1967, PML s a
trading campany that smploys approximately 740 staff in Ausiralia engaged in the
manufaciure, matketing and disiribution for sale of fobacca produsts.

PML Is the owner or ficensee of the intellectual property. The intellectual properly includes
trade marks that relate to a number of brand "families” - that is the core brands and line
axtensions within those brands, The principal core brande are Marlboro, Alpine,
Longbeach, Pater Jackson, Chokce, and GT (together the *Brands'). Phiip Morre’
business refles on the Brande io compete with other tobacco manufacturers, PML's use of
the intellectual property for the development, improvement, manufacture and sale of
tobaceo products has ganerajed substantlal goodwiti in PML.

The Hong KongrAustralia BIT encompasses a broad range of ifvestments. Articte 1(e)
prescribes relevant investmente to mean "every kind of asset owned or controlled by
investors” and, more particularly, expresely includes;

{a) sharas in a company and eny other form of participation in a company,

(b} intellzctual property rights including rights with respect to copyright, patents, trade
marks, tratie names, industrlal designs, trade secrets, know how and goodwill; and

(o) licances and other rights conferred by law or under coniract including cencessions
to manufasture, use or sell praducts.

Accordingly, by virue of its shareholding in PM Australia, PM Asia owns andfor contrels a
number of jnvestments in Australia that qualify for protection of the substantive provislons
ofthe Hong Kong-Australia BiT, spechically;

(a} shares in PM Australia;
(8}  sharesin PML; and

(o) the Intellectusl property snd goodwill {togsather, the “investments"),

Page7
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Arficle 10 of the Hong Keng-Australia BIT concarns settlemant of dispuies hetwesn an
investor of one Contraching Party (euch as PM Asia) and the other Coniracting Party {nere,
Australin}. Article 10 provides! -

A dispute bslween an invesior of one Contracting Parly and the other Cantracling
Parly concerning an investment of the former in the area of the latter which has nat
been setlfed amicably, shall, after a pericd of three months from written notification
of the claim, be submilted fo such procedures for sellement a8 may be agresd
between the pariles o the dispute. If no such procedures have besr agreed within
ihat hree month perlod, the partias o the dispute shall be bound fo submit it to
arbitration under the Arbitration Rulse of the Unifed Naflons Commiseion on
International Trade Law ae ihen in force. The arbitral fribunal shall have power to
award Inferast, The pariles may agree in writing fo madify those Rules.

Az stated ahove, this Notics of Claim is “wiitten notiffeation® of PM Asig’s Clalm pursuant o
Arficle 10.

Contravenilons of the Hong Keng-Australia BIT

28,

28,

30,

81,

Plain packaging legialation and the GHW regulation jointly and saverally confravene the
substantive protections In the Hong Kang-Australla BIT in that they exprapriate the
Investments, are unfair and [naguitable, unreasonably Impair the use of the Invesiments,
amount to 2 failure to afford ful] protection and security for the Investments and contravane
obligations Australia hes entered Info with regard fo investments of investors, specifially
international trade treaty obligations. These contraventions derive from the degree to which
plaln packaging legislation and the GHW regufafion Interfera with the Investments, tha lack
of credble evidence that plain packaging legistation will achieve its stated goals, and
viclation of international frade treatles by plain packaging leglstation. Theae factors are
addressed below, followed by an explanation of the speciiic contraventions of the Hong
Kong-Australia BIT.

While PM Asia does not deny Australia its sovareign right to legistate, its treaty obligations
{euch as pursuant to the Hong Kong-Austrelia BIT) felter it discretlon; it cannot breach the
Heng Kong-Australia BIT without consequences,

(a) Goneral factors! interferencs with PM Asla’s investments, Jack of cradible
avidenece and vielation of international law .

Phiip Motris uses the intellectual properly and goedwill to menufacture, market and

distribute for sale fobacco products, principelly cigarettes, in Australla and slgewhere in

accordance with all applicable laws and regulations.

The manufacture, marketing and sale of iobaces praducts in Augfralla is aleady sublect to
extensiva regulation at the Commonwealth, State and Teritory levels; most pertinently, the
Tabaceo Advertising Prohibition Act 1882 (PTAP Acf). The practical effect of tha TAP Act

Pags &
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is that fobacco packaging ig the principal remaining means by which Philip Morris can
utlise the Intelloctual property. Plain packaging leglslation and the GHW regulation will,
jointly and severally, effectvely prohibit the use of the inteliectual propsrty on orin reation
tn tobaceo products and packaging with the exception of the brand name in dovernmant-
mandated font and type slze fhereby siripped of virtually all recognition. Philip Morrls'
business in Australla wili be severely affecied as a result,

The intellectual property plays a criical part In distingulshing Phillp Monis' praducts from
compeditors’ preducts and iiclt products, Over time, the use of Intellsctual property an ar in
relation to Philip Merrls' products has contributed fo the generation of substantial goodwil
in respect of those produsts. Fhilip Momis' business In Australia and efsewhere 15 hliilt on
the recognition of its brands and the consequent commersial advantage that recognition
bringe. PML's Brands have a history spanning mora than 50 years, Some of tha Brands, for
example, Marlbore and Pefer Jackson, have reached Iconic status among consumer
brands. Philip Morrls and its afffiafes in Austrelia and worldwide make every effort o
proteet its intellectual property and goodwiil.

Plain packaging legistation (and, folnfly and severally, the GHW ragulation) manifestly
deprives PML of the Intellectusl property and the comimercial uillity of its Brands: ihis is the
cenfral purpose of the leglslafion. Irrespective of whether legal title to the intellectual
property is affected by plain packeging legislation, PML's brands will effectively be
gllminated, The commercial value of tha intellectual propery and the geodwill generated by
{he intellectual properly |z substantially desiroyed. Thie in tumn sffects the value of FM
Australia and PML in & devastating manner.

Without branding, PML's products are not readily distingulshable to the consumer from the
products of it competitors; consequently, compatition will be based primarlly on price, PML
Is reduced from a manufacturer of branded products to that of a manufacturer of an
sffactively undifferantiated commodity, This Is an entirgly different enterprise and business

mode} io that currently pursused by PML: the enterprise will be significantly impaired givan
the expected loss in value of the businesa.

The stated purpose of plaln packaging legiclation is, essentially, fo reduce smoking
prevalence.? However, there I8 no eredible evidence that plain packeging will reduce
smeking prevalence. Moreover, the fikely redustion of price and likely Increasa in
availabillty and ralative desjratility of cheep licit tohaceo products mean the measure may
be counter-productive, The connection befween plain packaging and redueced smoking

¢ Boctions 3{1) and 3(2).

Fagad
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38,

29,
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pravalence is epecuiative af best; the Government is fegistating without regard to credible
gvidence, '

The Government has chosen to pursue this courase regardiess of the exislence of other
means of raducing smoking prevalence, as the Government itsslf highlighted In tha 2008
Nationsl Preventative Health Tagkforce report?, that do not curteil the property rights of
tobacea manufacturers. Coupling plain packaging to other anti-smoking inftiatives does not
remedy the fact that there is a lack of cradible evidence that plain packaging will reduece
smoldng prevalence. '

Plain packaging legisiation contravenes Australia’s abilgations under international trade
treafles, in parficular TRIPS (to which Australia haa been a party since 1 January 1996)
which exglleitly incorporates the minimur standards of profection provided for trade marks
by the Paris Gonvention (to which Australia has been & party since 10 Octaber 1926) and
also provides further proteciions; and fhe TBT (to which Australia has bean a parly since
1 January 1985%

Mast pertinently, Article 20 of TRIPS provides that!

"The use of a frademark In the course of trade shall nol bhe unjustifiably
sncumbered by spedlal requirements, such as Use with another frademark, uselna
specisl form or use in a manner defrimental fo ifs capablilty to distinguish the goods
or services of one untertaking from those of othier underiakings.”
Plain packaging legislation encumbers PML's trade marks in an unjustifiable way in that the
leglslation requires use in a gpaclal form, and it [s cleariy detrimental - significantly so ~ to
the capabllity of PML's frade marke to distinguish Philip Morris' praducts from the produots
of other tobacco manufacturars: a matter that goes fo the heart of the purpose of & frade’
mark. There 12 no exception or carve out far tobacco trade marks.

Article 2(2) of TBT prohibits technical regulations that cteate abstacles to international
trade that are more frade-restrictive than necessary to achleve a [egitimate chjettive such
as human health, Plain packaging legislation is a teshnical regutation thet is not necessary
ta fulfil the objentlve of protection of human health; there is no credible svitlence that it will
reduce smoking prevalence, and there Is avidenoe to suggest that It may have an adverse
effect on that objective. Neither is plain packeging Jegislation a "necessary” obstacle in the
gzanse that other, less restrictive, measures are avallable to Australia o achiave ita public
health chjectives in an effectiva manner,

® Australian Government Preventativa Health Taskioreo *Australia — The Haaffhles! Country by 2020°30 June 2008,
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Article 7 of the Parls Convenion and Arfiole 15(4) of TRIPS provide that the nature of the
goods or services to which a frade mark is to be applied shall not farm an aobelacle fo tha
ragistration of & mark. Flain packagling legislstion diolates that the nature of the good forms
an obstacie to the use of the mark, *use’ being a notion inexiticably finked to reglsiration:
thera is o purpose to registration without & comesponding right to use. Simiiarly, Arfigle 6
quinguies {B) of the Paris Convention provides that trade marks registered in any States
which are Conirecting Partles to the Paris Convention cannot be denied registrafion ot
Invalidated excapt for one or mare of three very narrowly defined reasons, nane of which
ara applicable In fie context of tobages trade marks,

Accordingly, in all the above ways, plain packaging legislation contravenss Australia’s
ohligations pursuant to international trade treaties, Netther the Framawork Canvention on
Tohacco Condral nef its Guldelines mandate mensures that cantravene thess fundamental
international trade {reaty obligations.

Plain packaginy legislation therefore severely adversely affects PM Agla's Investments and
extingulshes the practical utility of Infellectual property tights Ini breach of international trade
treatiss, There is no credible evidence Hlustrating any link between plain packeging and
reducing ameklng prevalence, Yet Austrafia unreasonably persists with the Introduction of
plaln packaging leqislation,

()  8pecific contraventions of the Hong Kong-Australla BIT

The effact of plain packaging leglslation, and for the same reasons the GHW regulation, is
plainly equivalent to deprivation of tifle to the inteflectual property and goodwlll. Moraover,
the effect of plain packaging lagiglstion wil be substantially to deprive PM Asia of the
commercial value of its Investments In Australla. In all these senses, plain packaging
legisiation breaches Arficle & of the Hong Kong-Australia BIT. Aricle & protects
investments fram measures by a host State that have an effect equivalant to deprivation,
except under due process of law, for & publle purpose related to the intemal needs of the
host State, on a norediscriminatory basls and against compensation. While it Is not yet
clear if fne Government will follow due process in passing plain packaging legisiation, i is
clazr that thera Is no credible evidence that plain packsging legisiation will have the
tlaimed sffect of enhanced public heatth (Indeed there Is evidence to suggest that It may
have the opposite effect) and no compensation has been peid. The effective
extinguishment of the intellectual praperty by way of legislatlon also manifests 4 failure by
Australia to afford full protestion and securlty fo PM Asla’s Investments as required by
Article 2{2) of the Hong Kong-Australia BIT,
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Nelther is plain packaging legislation (snd for the same reasons the GHW raguiation) fair
and equitable & required by Artlcls 2{2) of the Hong Kong-Australia BIT. Plain packaging
lagislation wilt severaly curtail the commerclal utility of the intellectual proparty and goodwill
and has a severe negative impact on the value of PM Asig's Investments in Australia, It

contravenes Australia’s International obligations under TRIPS, the Paris Convention, and -

the TBT, There is no credible evidence that it will reduce smoking prevalance, whila other
measuras that do affect pravalense and do not severely curiad the intellectual property of
soodwill are avallable to the Government, s cantribution fo public health le purely
speculatlve and thera is, in fact, evidence that it wlll have a nedative effest in thls regard,
ite promotion and imminent enaciment appear to be motivated by political eoncerns rather
than a genuine desire for falr and equitable regulation. In short, the benefits af the
legislatlon (If any) are entirely dieproportionate to the harm wil cause tov PM Asia's
Investments; acoordingly, the leglstation is net fair and equitable in any sense.

For the sams reasons, plaln packaging legisletion and the GHW regulation each
constitutes an unreagonable impaiment to ihe management, maintenance, Uge, enjoyment
or dieposal of PM Asia’s Investments in Australia in breach of Articls 2(2) of the BIT.
Finally, and also pursuant to Aricle 2(2) of the BIT, confravention of Ausirlia's
international trade treaty obligations results In a failure by Australia to sbserve obligations it
sntered Into with regard o investments of investors in its territory.

For the avoldance of doubt, FM Asle’s Claim encompasses the GHW regulation (or any
other extansion of current regulations soneerning graphle heaith warnings) and the TRP Bill
and any regulstions promulgated and enforcad under It, whether pursuant io section 14,
saction 11(2) or secflon 04 and whether in the terms advised in the Censultation Paper or
otherwise. PM Asia claims that the erosion of the status quo regarding the use of s
inteliectusl properiy an or in relation to tobacoo products and packaging as & result of the
passage of the TPP Bill ingluding promulgation and enforesment of regulations {Inciuding
the GHW ragulation) will severely snd adversely affact its Investments and amount to a
breach of the Hong Kang-Australla BIT.

Lesge and ralief

48,

49,

Enactment of plain packaging legisiation and the GHW regulation will cause PM Asia
slgrificant financial loss, polentially amounting to hillions of dollara.

PM Asia requests that the Government cease and dissantinue all steps toward enacting
plaih packaging legisiatlon and issuing the GHW regulation, Failing this, PM Asla will have
no option hut fo Initiate arbitration under the Hong Kong-Australia BIT and seek orders from
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an arbitral tribunal for e ceasation and dissantinuance of the plain packaging jegielation

and the GHW regulafion andfor for an award of damages and intarest,

e
Phillp Morris Asia Limited
Date: &3 /6 /30 1)

- DECLASSIFIED-

DFAT Case: 1107-F193 -
November 2011

_ |Copy issued under the FOI Act

Page 13




