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ORDER ON INTERIM PRAYER

Petitioner No.1 is a Company incorporated under the
provisions of the Indian Companies Act, having its registered
Office at Kolhapur in Maharashtra State. The petitioner is
engaged in the trade and commerce of tobaczo products,
more [particularly, panmasala, having its factories at
Mankapur in Chikkodi Taluk of Belgaum District, in the State

of Karnataka.

Similarly, ‘petiticﬁner No.2- which is a registered
partnership firm and petitioner No.3 which is a Company
incorporated under. the provisions of the Indian Companies
Act, are also carrying on similar business having their
factories in Nippani and: Soundalga villages respectively in

Belgaum District,

In  these = writ petitiens,  petitioners  are
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Commissioner, Heaith and Family Welfare Servfces,

Banga!ore, vide A-nn.exur’%-A. They have also sought for 3
writ of Mmandamus or any other appropriate wr.it declarmg
that the Food Safety ang Standards (Prohibition and
Restrictions on',ASaJes) Regulations, 2014, (herein after

' referred to ag “2011_‘—Regu1,ations“ for short), Particularly

Tobacco  Progycts (Prohibition of

Distribution) Act, 2003, (hereinafter referred tq as ‘Act

34/20035) in so far a¢ it relates tg the Petitioners,

3. I have heard thig Mmatter for pre”minary hearing

and considereq. the arguments advanced Fegarding the

interim rejjof sought,

4, Learned Senior Counse| Sy K.G. Raghavan, has

. argued the Matter on' behaif of the State and the oo
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Egndeﬂt-Food Safety Commfssfener. Smt.Jayna Kothari,
. >

s

o



to

er

nd

1d

19

e

e L

Ry
learned Counsel who has filed an application for impleading
to implead the Cancer Patients Aid Association as one of the
respondents, has addressed her arguments opposing the

-
grant of any interirn order,

B On consideration of the contentions of the
learned Senior Counsel for the petitioners and the learned
Advocate General,,. I find that this is a matter which requires
a detailed hearing. Therefore, I am inclined to issue Rule.

Hence, issue Rule.

6. As regards grant of interim prayer, both parties
have addressed detailed arguments. The order on the

interim pravyer is as under:

The interim prayer sought in the writ petitions is, stay
of operation of the noti:fication dated 30.5.2012 produced ot
Annexure-A and also for a restraint order. restraining the
respondents from implementing the notification Annexure-A,

as also the 2011-Regulations, particularly Regulation 2.3.4
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The main cqntentions urged by Sri K.G. Raghavan are
that, the petitioners are manufacturers of Panmasala and
Panm'asaia containing kebacco and gutka, which contains 7%
to 8% tobacco and :30% supari/areca nut® They have
employed thousands cf employees directly or indirectly, and
that apart sever__al shop owners, retailers and distributors are
depénding on this business. All of a sudden, the
respondents have issued the impugned notification
prohibiting thé petitioners and similarly placed persons from
manufacturing, storing, selling or distributing gutka and
panmasala containing. tobacco and nicotine resulting in

serious loss, prejudice énd hardship to the petitioners.

It is his submission that, the impugned notification is
without jurisdiction-as it is only the Food Authority, or the
State or the Central Gevernment who have power to issue
such notification in terms of Section 26(2)(iv) of the Food
Safety and Standards Act, 2006 and the Commissioner of

Food Safety who has issued the impugned notification has no

- such power or authority. In this connection, he invites the
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and Standards Act, 2006, to contend that the Commissioner
of Food Safety has power to impose restrictions and
prohibitions for a temporary period only during some
emergency and not f:to impose a permanent ban or
prohibition as is sought to be done by the impugned

notification.

His next c;ntention is, that Act 34/2003 being a special
enactment, regulates the trade, commerce, production,
- supply and distribution of panmasala containing tobacco
known as Gutka, which is a comprehensive law on tobacco.
and therefore, the 2™ respondent Commissioner was not
empowered to pass any orders or notification which were in
conflict with the provisions of Act.34/2Q03. He submits that,

if the Food Safety Commissioner is empowered to pass such

orders then the pro\}isions of Act.34/2003 would become
s redundant and superfluous. In.this regard, learned Senior
i i Counsel invites the attentiorf of the Court to Section 3(p) of
o the Act, which defines the term “tobacco products” to mean
2 ; products specified in the Schedule wherein panmasala or any
b p 'i,—%{"‘vi;;;:ih\ewing material having tobacco as one of it‘s ingrédients (by
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whatever Rafe calle.d), and gutka are mentioned at SI.Nos.8
and © respectively. He th‘éreforé c.ontends that, Act.34/2003
being a spécia.l legislation comprehensively deals with
tobacco products, thg:r prohibition of advertisement,
regulation of trade and commerce, production, .supply and
distribution, therefore, the Commissioner was not right and
justified: in issuifig the impugned notification invoking the

provisions of the Food Safety and Standards Act, 2006.

- It is his next contention that, the impugned notification
attempts to nullify-the law laid down in the judgment of the
Apex Court in.th.e case of Godavat Pan Masala Products
Pvt.Ltd. Industries vs. Union of India, 2004(7) SCC.68.
lHe alsc contends that the activity in question was not bad at
the beginning and was indeed permitted and duly licensed.
Huge amount of tax was already collected including crores of
rupees in terms of Central Excise. Therefore, before issuing
such a ban an opportunity of being heard ought to have been
givén, atlea.sﬁ the goods which had been manufactured and
required to be disposed ought to have been saved. He

nds that the raw materials in the godown ought to
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have been allowed to be used and exhausted and if only a
prior notice fixing a future deadline had been issued,
petitioners would have made attempts to minimize the
serious loss in their business and for no fault on their part,
they are now suddenh; asked to shut down the entire

activities, which has hit them in an unpresidented way.

Learned Senior Counsel for the pet}tioners further
refers to similar rule which was enacted under the
Prevention of Food Adulteration Act, 1954, Rule-44 which
was akin to Regulation 2.3.4 of the 2011 Reg‘utations‘ and
the same having been questioned before this Court, an
interim order was granted on 4.09.2007 in WP.12886/2007.
Attention of the Court is invited to the interim order of this
court produced at Annexure-G in this connectian. He
further points out that this matter is now withdrawn by thé

Apex Court for being heard there.

7 Learned Advocate General has strongly refuted
the contention urged by Sri Raghavan. He contends that the
ment of the Supreme Court reported in 2004 (7) SCC

rendered on 2.08.2004, whereas, the Food Safety
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‘Act 34/2006 has- been enacted on 23.8.2006. The regulation
known asr Food Safety 'and Standards (Prohibition and
Restrictions of Sales) Regulation, 2011, has come int-o force
with effect from 5.8.2011. Accordfng to him the Food Safety
and Standards f\ct, 2006, is a later legislation and as per
Sect}on 89 it provides over-riding effect over all other food
related !aws and hence, Act.34/2003 cannot be pressed into
service to tes’c ‘_the action of‘ the Commissioner in issuing the
Irnpu_gned notification, He has placed before the Court, a
letter written by the Special 'S_ecrétary, Ministry of Health and
Family Welfare, New‘Delhi,_ on 21.11.2012 addressed to the
Chief Secretaries of all Sfa’tes, 'informing them.that as per
the object of the Food Safety and Standards Act, 2006, it is
the duty of the authorities to ensure safe and wholesome
food to the people. While bringing to the notice of the Chief
'Sécretary the action of the Mizoram Government under the
regulations framed duﬁng the vyear 2011 particularly,
Regujza_tion 2.3.4,‘-'m banniné the sale of gutka, panmasala,
_zarda and -ot'her‘ chewab!e préducts havng tobacco and
. it was ritghiig"hted' in the letter that as per the

Adult_ Tobacco..Survey (GATS), 2010, smokeless
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tobacco/chewing forms are the most prevalent forms with
206 million Indians using it. As such, consequent burden of
mortality and morbidit}: due to use of smokeless tobacco is
also very high in Indi;a‘, Available evidence suggested that
the use of chewing tobacco is associated with or-af cancef

and India shares maximum burden of oral cancer in the

world.

8. In this background, the Chief Secretaries of the
States and Union Territories including the Chief Secretary of
the State of Karnataka, were asked to consider and examine
issuing necessary. orders as had been _done. by the
Government of Mizoram. Reference is also made by the
learned Advocate General to the reminder sent by the Union
Government informing the State that 28 States had already
banned production of panmasala and gutka and therefore,
there was need for taking necessary action in the matter.
He has also made reference to the case pending before the

Supreme Court and the direction issued to the State of

Karnataka to file its reply, wherein the Apex Court has




States and 5 union territories to file their affidavits on the
' -
issue of total compliance,of the ban imposed on manufacture

and sale of Gutkha and panmasala with tobacco and/or

nicotine.

Itis hié su'éamiss'.ion' that the Government of Karnataka
had constituted a high level committee with the Chief
Secretary as its cha{irmaﬂ." On 21.05.2013, the High Level
Committee cﬁairéélby‘thé Chief Secretary téok note of the
ehtire relevant méi:eri'al.s ihclﬁding the ban on gutka imposed
by 25 States and .5 U‘nion Territories and also the opinion
A.ex/pressed by the Principal Secretary, Government of
Karnataka, stating that, if the manufacture and sale of
panmasala and Gutka is banned in the State, it will not.affect
the interest of the arecanut growers, as the manufacturers of
Gutka and Panmasala had been importing low priced
arecanut from foreign countries as learnt by him. The
Committee found that, it was necessary and advisable to
impose barn on panm‘as‘ala. and gutka containing tobacco
and/or ‘nicotine. He takes me through the statement of

jects aﬁd Reasons of the Food Safety and Standards Act
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and the provisions contained in Section 3(1)03). 3(1)(n),
3(1)(0), 3(1)(k), and Sections 26 and 30 of the Food Safety
and Standards Act to contend that, the main object of the
enactment is to bring about a single statute relating to food
and provide for a s'yster;ic and scieﬁtiﬂc development of food
processing industries and to fix the responsibility on food
pusiness operators to ensure .that food process,
manufacture, i]:T\DDrt or distribution is in compliance of the
domestic food laws and also to give more emphasis on self-

compliance through food safety amendment systems.

His submission is that the ban is impnsed as per the
regulations and the impugned notification is oniy by way of
implementation of the ban contained in the regulation and
indeed there was no need for separate rjotifica'tion to issue
cuch a ban. He alse points out that the régulations have
come into effect in the year 2011 imposing such a ban,
therefore, question of adhering to the principles of natural
justice will not arice. He also points out tnat as the draft
rules had been published and objections had been invited

= -befgr/ei“frammg the regulations, there was compliance of
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principles of natural justice before issuing the notification,

and hence there was no need for issuing any other prior
o

notice to the petitiohers before: issuing the impugned

notification,

S Smt Jayna Kofhari, learned Counsel appearing
for the impleading apbhcant', the Cancer Patients Aid
Association, hé-s contended that the notification is valid as it
aims to achieve the objects underlying articles 21 and 47 of
the Constitution of India, to ban the sale of gutka/panmasala
containing tobacco and nicotine, which are prohibited under
Regulation 2.3.4 in the interest of public health. She has
highlighted the .evil effects of the smokeless tobacco or

chéwing tobatco.‘ Drawing the attention of the court to

+Global Adult Tobacéo Survey conducted by the World Health

Organ'ﬁzatioh in the yeér 2009-2010, which reveals that more
than 35% of the aduit population uses tobacco in some form
or the other and of it 21% users use smokeless or chewing

tobacco exclusively, According to her, as per the said report
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under the provisions of the Food Safety and Standards Act,
2006 to issue the Impﬁgned notification imposing ban on
gutka and panmasala. -One of the main contentions in this
regard is, that Act 3#/2003 which regulates trading and
commerce in, and production, supply and d.istribution of,
cigarettes and other tobacco products and for matters
connected therewith or incidental thereto, being a special
legislation, the Food Safety and Standards Act, 2006 or for
that matter Regulation 2.3.4 framed thereunder cannot be

invoked to impose the ban.

His contention is trkat, Specia! law prevails over the
general law and that by‘resorting to impos?ng_ban as per
regulation 2.3.4, the entire primary legislation enacted vide
Act.34/2003 is sought to be rendered redundant. In other
words, he urges that the effect of the notification is to repeal

the 2003 Act as regards gutka and panmasala.

12. It is to be stated here that, no doubt, Act.

N_o.34/2003 deals with prohibition of production, sale, etc,

oftlgm;ét}g';\ nd other tobacco products and Panmasala and
e 7 .

v

products as specified in the schedule to the
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enactment. But; the Food Safety and Standards Act, 2006,
is a subseguent legislation enacted by the parliament and ¢

the definition of the termd“food” as contained in Section f

3(1)(j) of the Act undoubtedly encompasses panmasala and i

ST

gutka which is intended for-human consumption.

13. . Hence, it.is clear that while the former legislation

deals with tobacco and‘cthér- tobacco products, the later one
deais with food and other items which includes the items
specified under the fofmer ena-cfment, such as, gutka and
panmasala. Keeping this in mind, if the nonabstante clause
used in 5Section 89 of the Food Safety arid Standards Act
‘enacted in the yeér 2006 is examined, it becomes clear that
parliament has given overriding effect to the provisions of
2006 Act. It is useful to refér to Section 89 of the said Act
which r:eads as under:

“The provis'.i.o'ns of this Act shall have effect
notwithstanding anything inconsistent therewith
contained in any other law for the time being in
force or in any instruméht having effect by virtue

of any law other than this Act.”
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got overriding effect - over all

intendment of the parliament expressed

enactment gives no

Therefore, it is evident that the Food Safety Act has

other laws. . This clear

in the later

soom, atleast for the purpose of

consideration of the argument of the |earned Ceunsel for the

petitioners that panmasala and gutka cannot be dealt with

or banned by invoking the provisions of the Food Safety Act

or Regulations framed therein.

14, Section 82 of the Food Safety and Standards Act,

2006, vests power in the Food Authority to make regulations

with the previous approval of the Central Government and

after previous publication to carry out the provisions of the

act including concerning the Food Satety or Public Health:

Regulation g Aol e 2011-Regulations, provide that,

tobacco and nicotine shall not be used as ingredients in-any

food products. These regulations have come into force with

effect from 5.8.2011. It is undeniable that panmasala and

gutka are food products containing tobacco and nicotine. By

operation of Regulation I ot thete =is prohibition for

nufacturing and marketing these products containing such


















In fact, this is my prima facie view for the purpose of
considering the matter for grant of interim relief to the
petitioners. If any interim order were to be granted. then it
will be a step in dero'gatfc’in of improvement of public health,
raising thé level of‘nutriition a:nd the safety standards sought

to be enforced by the respondent authorities. Hence, I

decline to grant the interim relief sought by the petitioners.

Accordingly, the prayer for grant of interim order is

rejected.
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