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I N THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON

CVIL APPEAL Nos.5912-5913 OF 2013
(Arising out of SLP(C)Nos.413-414 OF 2013)

HEALTH FOR M LLIONS 0 L. APPELLANT

VERSUS

UNFION OF INDDA & ORS. L. RESPONDENTS

W TH

ClVIL APPEAL Nos.5914-5915 CF 2013
(Arising out of SLP(C)Nos.13222-13223 OF 2013)

O R D E R

The application for permssion to file the special |eave
petition is allowed.

Del ay condoned.

Leave granted.

These appeals are directed against orders dated 19.12.2005
and 27.03.2006 passed by the Division Bench of the Bombay Hi gh
Court in Wit Petition Nos.6151 of 2005 titled Sridhar S. Kulkarn
and others vs. Union of India and Wit Petition No.8763 of 2005
titled Nandeo Kanmat he and others vs. Union of India.

In the wit petitions filed by them under Article 226 of the
Constitution, Sridhar S. Kulkarni and Nandeo Kanathe and others

chall enged the constitutional validity of The Cigarettes and
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other Tobacco Products (Prohibition of Adverti senment and
Regul ation of Trade and Comrerce, Pr oduct i on, Supply and
Distribution) Act, 2003 (for short, ‘the 2003 Act’) and The
Cigarettes and ot her Tobacco Product s (Prohibition of
Advertisenment and Regulation of Trade and Commerce, Production,
Supply and Distribution) Rules, 2004 (for short, ‘the 2004
Rul es’) as amended by The Cigarettes and other Tobacco Products
(Prohibition of Advertisenment and Regulation of Trade and
Commerce, Production, Supply and Distribution) (Arendnent) Rules,
2005 (for short, ‘the 2005 Rules’). Their plea is that the 2003
Act is beyond the |egislative conpetence of Parlianment and the
Rul es are ultra vires the provisions of the 2003 Act.

Along with the wit petitions, Sridhar S.Kulkarni and Nandeo
Kamat he and others filed applications for stay of Rules 2(c),
2(3), 4, 5(3) and 5(4) of the 2004 Rules, as anended by the 2005
Rul es.

On 19.12. 2005, the Division Bench of the Hi gh Court passed
separate interim orders in both the cases. The order passed in

Wit Petition No.6151/2005 reads as under:

"On 3rd Cctober, 2005 while granting |eave
this court directed consideration of the interim
relief after six weeks granting adequate tine to
the respondents to file reply. The respondent -
Union of India was duly represented before this
Court, inspite of the opportunity granted none
appears today hence ad-interimrelief in terns of
prayer clause(d). List the matter on 10th January,
2006. "

The order passed in Wit Petition No.8763/2005 is also



repr oduced bel ow
“Hear d.
Rul e.
In view of the fact that interimrelief is granted
in wit petition No. 6151 of 2005 no separate
order granting interimrelief is necessary since
operation  of the rules itself is stayed.
Therefore, interim relief in same terms. |ssue
notice, returnable on 10th January, 2006.”

On the next date of effective hearing, i.e., 27.3.2006 also
no one appeared on behalf of the Union of India. Therefore, the
Di vi sion Bench of the H gh Court passed the foll ow ng order.

“In some of the connected matters service is
inconplete, therefore, the petitions cannot be
taken up for final hearing. In this view of the
matter, the interim order granted earlier in all
these petitions to <continue till the fina
di sposal of the petitions.”

Subsequently, the Union of India is said to have applied for
vacating the interim order but did not pursue the matter and the
cases do not appear of have been |isted before the H gh Court for
hearing for the next six years. W have been infornmed that the
petitions filed by the Union of India for transfer of the cases
from Bonbay Hi gh Court were dism ssed by this Court.

The appellant in the first case, i.e., Health for MIIlions,
which is a public charitable trust and has been working since
1991 for making public aware about general health problens and
pronoti on of know edge of products, including tobacco, affecting
the health of the common man has questioned the orders passed by

the H gh Court on the ground that the sane are contrary to the

settled principles of law and are highly detrinental to |arger
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public good. It has pleaded that the 2003 Act was enacted by
Par| i anent keeping in view the observations nade by this Court in
Murli S. Deora v. Union of India (2001) 8 SCC 765 and the rules
have been franed for giving effect to the objects of the main
Act . The appellant has also relied upon the judgnent of this
Court in Bhavesh D. Parish v. Union of India (2000) 5 SCC 471 and
pl eaded that the H gh Court was not at all justified in staying
the operation of the rules.

The appellant in the second case, viz., Shri Viplav Sharma
is a practicing advocate and is engaged in various soci 0-econom c
and socio-political activities for the welfare of the nasses. He
claims to have filed several petitions in public interest for
espousi ng the cause of the conmon nman. He too has questioned the
orders of the H gh Court by contending that as a result of the
I mpugned orders the manufacturers, suppliers and distributors of
tobacco and other tobacco products have been freely adverti sing
their goods inducing the younger generation to consune them
adversely affecting their health.

Shri  Prashant Bhushan and Shri Sanjay R Hegde, |earned
counsel appearing for the appellants argued that the i npugned
orders are liable to be set aside because the H gh Court has not
assi gned any reason for granting blanket stay on the operation of
the statutory rules and that too wthout realizing that such
orders will have far reaching adverse effect on the health of the
peopl e. Learned counsel also criticized the role of the Union of

India in not defending public cause before the H gh Court.
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Shri V. Shekhar, |earned senior counsel appearing for the
Uni on of India supported the cause taken up by the appellants and
submtted that even though he cannot explain the absence of the
advocate engaged by the Union of India to contest the wit
petitions before the Hgh Court, the Central Governnment is
commtted to i nplenent the rules.

Learned counsel for the wit petitioners strongly supported
the inpugned orders by argquing that the H gh Court passed those
orders because it was satisfied that the rules are ultra vires
the provisions of the Act. He further argued that the 2003 Act
is beyond the legislative conpetence of Parlianment and is liable
to be struck down.

We have considered the respective argunents and subm ssions
and carefully perused the record. Since the matter 1is pending
adj udi cation before the H gh Court, we do not want to express any
opinion on the nmnerits and denerits of the wit petitioner's
chal l enge to the constitutional validity of the 2003 Act and the
2004 Rules as amended in 2005 but have no hesitation in holding
that the High Court was not at all justified in passing the
i mpugned orders ignoring the well-settled proposition of |aw that
in matters involving challenge to the constitutionality of any
| egi slation enacted by the Legislature and the rules franed
thereunder the Courts should be extrenely loath to pass an
interimorder. At the time of final adjudication, the Court can
strike down the statute if it is found to be ultra vires the

Constitution. Likewise, the rules can be quashed if the sane are
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found to be unconstitutional or ultra vires the provisions of the
Act. However, the operation of the statutory provisions cannot be
stultified by granting an interim order except when the Court is
fully convinced that the particular enactnment or the rules are ex
facie unconstitutional and the factors, l'i ke, bal ance of
conveni ence, irreparable injury and public interest are in favour
of passing an interimorder.

I n Bhavesh D. Parish v. Union of India (supra), this Court
considered a sonmewhat simlar question in the context of prayer
made for stay of Section 45-S of the Reserve Bank of India Act,

1934 and observed:

“Before we conclude there is another matter which
we nust advert to. It has been brought to our
notice that Section 45-S of the Act has been
challenged in various H gh Courts and a few of
them have granted the stay of provisions of
Section 45-S. Wen considering an application for
staying the operation of a piece of |egislation

and that too pertaining to economc reform or
change, then the courts nust bear in mnd that
unless the provision is manifestly unjust or
glaringly unconstitutional, the courts nust show
judicial restraint in staying the applicability of
the same. Merely because a statute conmes up for
exam nation and sonme arguable point is raised,
whi ch persuades the ~courts to consider the
controversy, the legislative wll should not
normally be put wunder suspension pending such
consideration. It is now well settled that there
is always a presunption in favour of the
constitutional validity of any |egislation, unless
the same is set aside after final hearing and,
t her ef or e, the tendency to grant stay of
| egislation relating to economc reform at the
I nterimstage, cannot be understood. The system of
checks and balances has to be wutilised in a
bal anced manner wth the primary objective of
accel erating economn ¢ growt h r at her t han
suspendi ng its growt h by doubti ng its
constitutional efficacy at the threshold itself.
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Wiile the courts should not abrogate (sic
abdi cat e) their duty of granting interim
I njunctions where necessary, equally inportant is
the need to ensure that the judicial discretion
does not abrogate from the function of weighing
the overwhelmng public interest in favour of the
continuing operation of a fiscal statute or a

pi ece of economc reform legislation, till on a
mat ure consideration at the final hearing, it is
found to be wunconstitutional. It is, therefore,

necessary to sound a word of caution against
intervening at the interlocutory stage in matters
of econom c refornms and fiscal statutes.”

A reading of the inmpugned orders |eaves no nanner of doubt
that while granting interimrelief to the wit petitioners, the
H gh Court did not apply its mnd to any of the ingredients, the
exi stence of which is sine qua non for such orders. The High
Court overlooked the fact that the consunption of tobacco and
tobacco products has huge adverse inpact on the health of the
public at large and, particularly, the poor and weaker sections
of the society which are the largest consuners of such products
and that wunrestricted advertisenent of these produces wll
attract younger generation and innocent mnds, who are not aware
of grave and adverse consequences of consum ng such products.

Learned counsel for the appellants pointed out that as on
date 10 |akhs people die every year due to oral and lung cancer
caused by consunption of tobacco and tobacco products. They
further pointed out that as per the study conducted by National
Institute of Health and Famly Wl fare 85 |akhs people are |ikely
to die annually by 2015 due to oral and |lung cancer caused by
consunption of tobacco and tobacco products.

We have no doubt that the Central Governnent and the State
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Governnments across the country are alive to the serious and grave
consequences of advertising tobacco and various product s
manuf actured by using tobacco. They know that the consunption of
these products will result in rapid increase in the nunber of
cancer patients and huge proportion of the Budget earmarked for
health of the common nman will have to be used for treating the
patients of cancer.

In the result, the appeals are allowed and the inpugned
orders are set aside.

Wil e disposing of the appeals, we consider it necessary to
express our serious reservations and regret about the manner in
whi ch concerned officers of the Union of India dealt with the
serious issue involving challenge to the validity of |aw enacted
by Parlianment and the rules franed thereunder. The non-appearance
of the counsel engaged by the Union of India on the dates
appoi nted for hearing the case is quite intriguing. Prima facie
it gives an inpression that the counsel engaged by the Union of
India had some other idea and, therefore, he refrained from
representing the cause not only of its client but the people of
I ndi a. W are sure that the GCovernnent of India wll take
renmedi al measure and ensure that only those advocates are engaged
by it who are serious and sincere in representing the cause of
public before the Courts.

W also nake it clear that as a sequel to setting aside of
the interimorder passed by the H gh Court, the Central Governnent

and the Governnments of all the States shall be bound to rigorously
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i npl enent the provisions of the 2003 Act and the 2004 Rules as

anended fromtine to tine.

(V. GOPALA GOWDA)

NEW DELHI ;
JULY 22, 2013.

| TEM NO 12 COURT NO 2 SECTION | X

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Civil) No(s).413-414/2013
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(From the judgenent and order dated 19/12/2005 in WP No. 6151/ 2005
dated 27/03/2006 in WP No. 6151/ 2005 of The HI GH COURT OF BOVBAY)

HEALTH FOR M LLI ONS Petitioner(s)
VERSUS
UNION OF I NDI A & ORS. Respondent ( s)

(Wth appln(s) for exenption fromfiling c/c of the inpugned order
and permssion to file additional docunments and with prayer for
interimrelief and office report)

W TH SLP(C) NO 13222-13223 of 2013

(Wth appln.(s) for permssion to file SLP and office report)

Date: 22/07/2013 These Petitions were called on for hearing today.

CORAM :
HON BLE MR JUSTICE G S. Sl NGHVI
HON BLE MR JUSTI CE V. GOPALA GOWDA

For Petitioner(s)
In SLP(C)413-414/13

Prashant Bhushan, Adv.
. Pranav Sachdeva, Adv.

In SLP(C)13222-
13223/ 13

. Sanj ay R Hegde, Adv.
Ani | Kumar M shra-1, Adv.
.S.Nithin, Adv.

. V. Shekhar, Sr. Adv.

.(Ms.) Rtu Bhardwaj, Adv.
. N. Meyyappan, Adv.

. Piyush Jain, Adv.

Sushma Suri, A .OR

For Respondent (s)

.Shirin Khajuria, Adv.

For RR No. 2 . Al ay Aggarwal, Adv.

.Rajan Narain, A OR

S% F FTI9S 553 =%

UPON hearing counsel the Court nade the follow ng
ORDER

The application for permssion to file the special |eave
petition is allowed.
Del ay condoned.

Leave granted.
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The appeals are allowed in terns of the signed order.

(Satish K. Yadav) (Usha Shar ma)
Court Master Court Master
( Signed order is placed on the file )



