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The Appellant was aggrieved by the Regulations and filed al the HHigh Court,
Petition No. 143 of 2015 British American Tobacco Kenya Limited v
Cc et Seeretary for the Ministry of Health & 4 others on 15" April
201§. The Petition challenged the lawfulness of the Regulations and Scclion 7 (2)
of the Act on grounds that inter alia, they were made in contravention of the
provisions of the Statutory Instruments Act (SIA) and violated certain provisions

of the Constitution. The Pelition sought the following orders:

1. A declaration that Tobacco Control Regulations, 2014 being Legal Notice
Number 169 of 2014 published in the Kenya Gazette Supplement 161,
Legislative Supplement Number 156 of 2014 are void in their entirety
having failed to comply with the applicable provisions of the Statutory

Instruments Act 2013 and Article 10 of the Constitution.

o

An order for judicial review by way of certiorari to remove into the High

Court and quash the Tobacco Control Regulations 2014 in their entirety.

3. In the alternative to (2) above, an ordei for judicial review by way of
certiorari to remove into the High Court and quash Regulations 3 to 39
(both inclusive) and Regulation 45 of the Tobacco Regulations 2014.

4. In the alternative to (1) and (2) above:

a. A declaration that Regulation 1 of the Tobacco Control
Regulations 2014 is not applicable to Part I of the Regulations.

b. Adeclaration that Part VI (Regulations 37 and 38) of the Tobacco
Control Regulations 2014 is void.

c. A declaration that Part V (Regulations 20 to 36) of the Tobacco
Control Regulations 2014 is void

d. A declaration that Part IT (Regulations 3 to 7) of the Tobacco
Control Regulations 2014 is void.

e. A declaration that Regulation 15(b) of the Tobacco Control

Regulations 2014 is void.
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v, In upholding Section 7(2)(f) of the Act and Regulations 47,98 and 39,
which impose an annual payment (the solatitun compensatory
contribution) on the Tobacco industry.

v.  Infailing to find that Section 7 (2) (f) of the Act and Regulations 37, 38
and 39 are ultra vires the Act, unconstitutional and unlawful.

vi.  In presuming that the Regulations are per se lawful and compliant with
due process, the Act and the Constitution because of the harmjful effects
of Tobacco, and in so doing justified clear violations of the Conslitution
and inconsistencies of the Regulations with the Act.

vit.  In upholding Part V of the Regulations which severely restrict
interactions between public authorities or public officers and the
Tobacco industry.

viti.  In failing to find that Part V of the Regulations is ultra vires the Act,
unconstitutional and unlawful.

ix. In holding that Regulations 12 to 14 which relate to product disclosure
and industry disclosure are justified and reasonable.

x. In holding that Regulation 15(b) is not ultra vires the Act but seeks to
give effect to Section 32 of the Act.

IV. PARTIES’SUBMISSIONS

[26] The Appellant filed its written submissions on 17" July 2017 and Submissions
in Reply on 11'" August 2017, while the Affected Party filed its Submissions on 318t
July 2017. The Respondents filed Grounds of Opposition on 7% June 2017 and
written submissions on 28" July 2017, while the Interested Partics filed a Reply to
the petition and later Submissions on 28" July 2017. This matter was or

ally
canvassed before the Court on 26" April, 2018 where parties were represented by

counsel.

a) The Appellant’s submissions

14

Scanned by CamScanner




Scanned by CamScanner



Scanned by CamScanner



Scanned by CamScanner



Scanned by CamScanner



10(2)(c) and 47 of the Constitution. It provides a formal method for ensuring that
administrative action is justified and based on a clear understanding of cause and

cffect.

Challenge on specific provisions of the Regulations and Section 7(2)(f) of
the Act

[38] The Appellant also impugned specific provisions of the Regulations for being
unconstitutional or otherwise unlawful. Section 7(2)(f) of the Act and Regulations
37, 38 and 39 were said to be unconstitutional for imposing the Solatium
Compensatory Contribution (Solatium). Scction 7(2)(f) of the Act provides that the
Tobacco Control Fund shall consist of among others “a solatium compensatory
contribution payable by any licensed cigarette manufacturers or importers in the
country as may be determined by the Board.” Regulation 37 sets the solatium
compensatory contribution at 2% of the value of the Tobacco products

manufactured or imported by the manufacturer or importer in that financial year.

[39] The Appellant submitted that the Court of Appeal erred in finding that
Regulation 37 has a nexus with the Act. In this regard, it relied on the meaning of
the term ‘solatium’ in the New Shorter Oxford English Dictionary on Historical
Principles, vol. 2, thus: “a sum of money or other compensation given to a person
to make up for loss, inconvenience, injured feelings etc, specifically, in law, such
an amount awarded to a litigant over and above the actual loss” and “a sum paid
to an injured party over and above the actual damage by way of solace to his
wounded feelings.” It was submitted that a solatium compensatory contribution is
compensation payable for an established injury as opposed to a levy imposed on
any activity or a service. An example of tis levy is to be found under Section 105 of
the Tourism Act. The Appellant submitted that no connection has been shown
between the annual levy and any wrong doing on its part or any Tobacco
manufacturer or importer that occasioned an injury. Therefore, there is no reason

given why it should be 2% as set.
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show that the Regulations are inconsistent with the Parent Act and the
Coustitution, and that the Regulations violate their rights. It is not enough lo say
that the Regulations are ambiguous or unconslitutional as the Regulations were

arrived at through a consultalive process.

[62] They explained that the Regulations are divided into 8 parts, and that cach is
in conformity with the relevant Sections of the Acl. The Respondents then
procceded to link each Part of the Regulations and the particular Seclions of the
Act it conformed with. They submitted that Part 11 of the Regulations conforms to
Sections 106, 21, 22, 23, 24, 25 & 26 of the Act and that Part III of the Regulations
is in conformity with Section 4 of the Act. It was submitted that the disclosures
required are meant for counteractive measures to control and mitigate Tobacco
related problems. The Respondents argued that the disclosure is reasonable and
justifiable in an open and democratic society based on the Bill of Rights, human
dignity, equality and freedom. This disclosure is directly supported by guidelines
for implementation for Article 10 of the WHO FCTC (disclosure to government
authorities), and Article 20.2 of the WHO FCTC (national health surveillance).

3] Part IV of the Regulations was submitted to be in conformity with Sections
32, 33, 34 & 35 of the Act. Part V conforms to chapter 6 of the Constitution, the
Act, the Public Officer Ethics Act, 2003, the Leadership and Integrity Act and
Article 5.3 of the WHO FCTC and guidelines. Part VI of the Regulations which
provides for the 2% Solatium is in conformity with Section 7(2)(0) of the Act and
Article 6 of the WHO TFCTC and is meant to cater for the health perils caused by
Tobacco use. The Respondents urged that the solatium is not unconstitutional and
is just like any other levy such as tourism levy fund under Scction 105 of the
Tourism Act, Cap. 383. They urge that the Tobacco Control Act was enacted in

2007 through public participation processes and Secetion 7(2)(N  was
operationalized by the Regulations.
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the Court finds that it is inclined to uphold the Courl of Appeal, it should give

directions as lo when e dircctions should take effect. He urged that preferably,

the Court should order that the Regulalions become operational after 6 months of

the judgment.

V.

ISSUES FOR DETERMINATION

[79] In the Petition, the Appellant framed ten (10) issues for determination, which

in its written submissions, it summarized into two broad issues as follows:

(1)

(2)

Whether the process leading to the making of the Regulations was
unconstitutional or otherwise unlawful? and
Whether some specific provisions of the Regulations, and Section 7(2)(f)

of the TCA, are unconstitutional or otherwise unlawful?

[80] On their part, the Respondents, through the Attorney General’s Written

Submissions filed on 28th July, 2017 framed four issues for determination in the

following terms:

(a)

(b)

(c)

(d)

Whether the processes of making the Regulations was in accordance
with the Statutory Instruments Act, 2013?

Whether the Regulations are inconsistent with the Parent Act, i.e the
Tobacco Control Act of 2007?

Whether the Appellant’s Petition meets the threshold test of
constitutional proof as per the Principles in Anarita Kartmi Njeru vs
The Republic (1976-1980) KLR 12727 and

Whether the Hon. Judges misapplied the law and the facts before them

in arriving at the judgment of 17" February, 2017?

31] While parties may propose issues for delermination in a matter before the

Court, it is the unfettered prerogative of the Court lo delimil the issues for
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criteria which may afford a reasonable basis for classification n

all cases™.

[102] We are in agreement that not all forms of discrimination are unfair. Each
case where discrimination is alleged has to be evaluated on its own peculiar facts.
It is worth noling that the rights under Article 27 of the Conslitution, equality and
freedom from discrimination are not non-derogable rights under Article 25 of the
Coustitution. They are subject to the limitation clause under Article 24 of the
Constitution. To this end, we agree with the Appellant that in limiting their rights

under Article 27, the same can only be done if the principles in Article 24 have been

met. The Article provides:

“24(1) A right or fundamental freedom in the Bill of rights shall
not be limited except by law, and then only to the extent that the
limitation is reasonable and justifiable in an open and
democratic sociely based on human dignily, equality and

Jreedom, taking into account all relevant factors, including-

(a) thenature of the right or fundamental frreedom;

(b) the importance of the purpose of the limitation;

(c) the nature and extent of the limitation;

(d) the need to ensure that the enjoyment of rights and
Jundamenlal fireedoms by any individual does not
prejudice the rights and fundamental fireedoms of others;
and

(e) the relation between the limitation and its purpose and

whether there are less restrictive means to achicve the

purpose.”

[103] Comparatively, the Constitutional Court of South Africa in S v _anamela

and Another (Director-General of Justice Intervening) (CCT25/99)
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that many addiets try to quit time and time again, only

to relapse.”

Confronted with such a product and a need to balance the public
health interests and the rights of the public against the
commercial interests of the petitioner and others in the Tobacco

industry, the choice is fairly obuvious.”

Therefore, the High Courl found thal the Parl of the Regulations requiring
disclosure was justifiable, save for the part requiring the supply of information

relating to their market share, which was found to be unreasonable.
[111] On appeal, the Court of Appeal agreed with the High Court finding;:

“87. We have considered the findings of the learned judge and
the contending arguments in regard (o Regulations 12 and 14.
Our reading of Regulation 12 reveals that they relate to product
disclosures. The product disclosures relate to ingredients that
are used in the producls and such disclosure may to some extent
expose or compromise Lhe interests of the appellant and other
players in the Tobacco industry by infringing on their
intellectual property rights. The issue is whether the disclosure
requirement under Regulation 12-14 are justified and

reasonable.

88. The appellants have not denied that Tobacco products have
negative side health effects not only to the consumers but cven
other innocent persons who become passive smokers by
inhaling second-h -~ smoke. Therefore, there are public health
needs that have to be balanced agains! the intellectual property

rights of the appellant and other Tobacco industry players, in
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