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of Preliminary Injunction
THE DEPARTMENT OF HEALTH,
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X

ORDER

For resotation is the application for issuance of writ of preliminary injunction in the
Fetition for Declaratory Relief filed by petitioner Fortune Tobacco Corporation. On June
(9. 2010. this couri issued a temporarv restraining order (TRO). ordering respondent. ifs
agents, ropresentatives, snecessors-in-interest and any other person assisting it or acting for
and om its behalt to cease and desist trom implementing AO 2010-0013, to be effective for
a period of twenty (20) days from receipt thereof by the respondent. The copy of the said
1RO was received by respondent on June 10, 2010, hence, the same is effective up io June
30, 2010,

uring the hearing of the said application last Yupe 16, 2009, the petitioner relied
sofcly on the material allegations of its petition, adduccd additional documentary cvidence
o support i plea for a writ of preliminary mijunction against the respondent and then
rested its case on the incident.’ On the other hand. the respondent in order to rebut
respondent’s assertions presenied testimonial and documentary evidence, Un Juns 16,
2010, respondent presented Underseoretary Alesander Padilla v delas Alas of the
Department of Health (DOH). Then on June 21, 2010, Dr. Edgardo Ulysses Dorotheo v
Nguyen, the Praject Divector of the Sontheast Asia Indtiative on Tobacco Packs (STTP) and
Me. Ewerifo Lumandan Roxas, e President of the New Voice Association of the
Philippines were presented as ifs second and third witness. The last witness presented by
the respondent on June 22, 2010 was Prof. Marityn Ellorin Crisostome, a consultant of
Adamson Untverstty. Phereatter. respondent lormally offered its docomentary evidence
and afler the rulings of the court thereon, rested ity case in opposition fo petitioner’s
application for mjunctive writ,

On June 23, 2010, both parites submitied their respeciive memoranda. Hence, the
instant application for the issnance of preliminary injunction is now ripe for resolution.

Petitioner in ity pefition and memorandwn claimed that Administrative Order 2010-
(013 issued by respondent DOH on May 12, 2010 is aull and void and without legal effect
becanse 1t 18 m confravention to an already existing statute. According to petitioner, the
said administrative order requiring tobacco pmduﬁt packages to bear graphic health
information and prohibiting the use of descriptors’ modifies and amends the provision of

FESH of home 16, 2010, pp. 7 W
" Article V of AO 2016-6013
“I'he Department hereby promulgates the following nales and regulations governing packaging and
labelling of tebaceo products:
4 Graphic Health Information
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R.A. No. 92211 (Tobacco Regulation Act of 2003) which requires only textual health
waming and statement of “NO SALE TO MINORS” or “NOT FOR SALE TO MINORS™
on every tﬁbac.w product package.’ Petitioner finther claimed that Section 13 (g) of RA
Mo, 9211 explicitly disallowed any other printed warnings 1o be placed on the tobacco
product packages except the health warnings and the message as above-mentioned. And
while the issuance by respondent of the said AO 2010-0013 was allegedly made pursuant
to the Frammework Convention on Tobacco Control (FCTC), petitionsr claimed that the
same is unconstitutional because i was an invalid exercise and usurpation of legislative
power.

The assailed administrative order provides that these policies and guidelines on
graphic bealfh information and falze and misieading descripiors shall apply to alt fobacee
products mxl to all tebacco manufacturers cperating and existing within the Republic of the
Philippines.” Tt also provides for the strict adherence on the said policies and fobacco
 manufacturers are reguired 1o s’mcth follew the DOH templates not later than ithree (3)
™ months before thev are o bo used.” Also. the fobacco product packages that do set comply
with this administrative order shall be prohibited after ninety (90) days from effsctivity of
the same and must be withdrawn not later than such daie and no extensiong shall be granted
on the tobacco manufaciurers.” Lastly, it contsins penal provision authorizing the DOH or
any office designated by s Seerehry o mvestigaie any veporied violation of this
adminisirative order and after due notice and hearing and if found responsible thereof]
apply such adminisirative sanctions and penalties, nchading seiziws, recall and
condemnation. where appropriate. on the concerned manufacturers.”

ihie evidence submitted by petitioner during the hearving of ths incident, though not
conclusive or complete and with the provisions of the said administrative order that will

i, Scope of anpluc Healfth informahon.-Each umt papk;si anl package of lobacco pxoducts
mcluding package nserts and onserts, and any cutside packaging and labelling of such products
i sale distribution ar impmmtinn within the country, shall bear large. clear. visible, and
legible full-cclor graphis haalth information, as attached = Annex !

Xx%

. Misleading Descriptors

I General Prohitation.- Each umil packet and package of tobacco products, ncluding package
meerte and emserts, g snv ontside packaging and labelling of sneh produets for snle,
distribution or imporistion within the comtry shall not promote 2 tobacco product by any
meatis that are false nislsading, deceptive o likely to create an erroneons linpression about the
produet’s charactenstics, health effects. hazards or smissions. including any tenm, descnptes,
fadernark, fignrative or aov other sign (inchinding colors, tnages, or numbers) or any package
or product design featore that ditectiy or indirectly create or are likelv to create fthe false
unpression that o particudar tobaceo praduet of brand is less hanmnfl then my othisr tobaceo
proaducts os bramd

Use of misieading descnipiors v fobacco product packages such as, but not liinited to “low lar™,
“ight” “ultra-light” “mild” - extra”. “ulira’, and sidlar terms in any langiage that might
mislead conswneys, s proddbied Use of comesponding svmbols or colors signifying the same
is also prohibited. Mo misieading descriptor shall be used as past of a biand name or frademark
for tobaceo products introduesd after the elfeviivity of fhus Order,
- %, ol
* Sechion 13 Warning on Cigarette Backages — Under this Act. x ¥ x
¢ Deginmng 1 haly 2000, the healih wairong shall be located on the botlom poriien of one (15
from panel of every tobacco product package and ocoupy not jess than thirty percent (30) of such
front panel inciuding any border or fiame x 2 x.”
* Ihid,
(g1 Mo other printed wamings. extcept the bzalth waming and the inessage requued in this Section,
paragiaph £ shall be placed on ciguretie packages.
~ AO 201040013 - Article Hi( Scope and Coverage;
* Ibid. Arficle V (6)
" Ihid. Article V1 (1) - Campliance
¥ Ihid. Adticle VI - Viglations
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affect the petitioner, gave this court an idea of the justification for the preliminary
injunction pending the decision of the case on the merits. The rights of the petitioner as
tobacco manufacturer would be adversely affected by AO 2010-0013. And in praying for
this injunctive relicf, petitioner sought to protect jts righis from the enforcement of the said
assailed administrative order, which requires additional health waming other than those
already required under RA 9211.

Two requisiies are neoessary if a preliminary injunction is to issue, namely, the
existence of a right to be protected and the facts against which the injunction is to be
directed are violative of said right.*

Petitioner being one of the tobacco manufacturers already operating and existing
within the Philippines was able (o establish the vxistence of a clear and positive right
which should be judicially protecied through the writ of injunction and that there is
substantial invasion of such right thut tends to endanger the existence of said rnight.
Petitioner demonstrated a clear right threatened by the assailed administrative order.
“Further, while a clear showing of the right is necessary, its existence nesd not be
conchusively established. In fact, the evidence reguired to justify the issuance of a writ of
preliminary injunction in the hearing thereon nesd not be conclugive or complete. The
evidence need only be a ‘sampiing’ intended merely to give the court an idea of (he
justification for the preliminary injunction, pending the decision of the case on the
merits.”"? Thas, 10 be entitled 10 the writ, petitioner is only required to show that it has an
ostensible right to the final relief praved for in its petition.

Although respondent DUH presenied testimonial and documentary evidence o
rebut petitioner’s plea of an injunctive relief, ihey dwell more on the wisdom and propriety

of the issuance of AO 2010-0013, which evidence will be beiier assessed and considered in
the trial proper,

While it is true that A0 2010-0013 enjoys the presumption of validity and
constitutionality until proven otherwise, but for the purpose of issuing an injunctive relief,
this matter still lacks relevance and premature to consider. Obviously. 2 law need not be

declared unconstitutional fivst before a preliminary injunciion against its enforcement may
E 5
be pranted,

Further,

“A preliminary mjunction i merely a piovisional remedy, an
adjunct io the main case subject fo the latter’s outcome. [is sole objective
is to prescrve the status quo uatil the trial court hears fully the merits of
the case. The status gue is the last actual, peaceable and uncontested -
situation which precedes a controversy. The status quo should be that
existing at the time of the filing of the case. A preliminary injunction
should not csfablish new relations befween the parlies, but merely
mairdain or re-esiablizh the pre-existing relationship between them.""

iichm.xf. Coart of Appeals, G.R. Mo, 110939, 20 Jannary 2000, 322 BCRA 686, 681
" Los Bailos Rusel Bank. Inv. v, Aftiea, G.R. No. 143994, i1 July 2002, 384 SCRA 533, 343,
' 1bid.
* Filipino Metals Corp. vs. Seoretary of DTL 463 SURA 816, 625, citing the case of Board of Optometry vs.
i'plot, 260 SITR A 88

”’Rna!u_. n subshinton of Ioumer Commussionest Chato of he BIR v. Plargne, et al, (G.R. Ho. 140284, 2005
Jan 21, Ist Davision
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After thorough study of the allegations and arguments raised by the petitioner both
in its petiton and memorandum, as weil as the testimonial and documentary evidence
presented by respondent with its arguments in its memoerandwm, the Couri holds that the
uierest of jusiice will be betler served if the status quo is mamtained.

WHERETORE, petitioner’s application for issuance of the writ of preliminary
mjunction i hereby QR’AH’E_'E.D. Upon approval of the mjunction bond, Iet a writ of
preliminary injunctica be issued enjoining respondent DOH, ifs agents, represgentatives,
successors-m-interesi, and any other persons assisting it or acting for and on is behalf or
mierest or ander itz direction and all ather officials from mplementing A0 2010-0013.

The petitionzr ix hezshy ordered to file 2 bond executed to the patty or persons
snjoined in ihe amount of FIVE MILLION (P5,300,000.90) PESOS, which will answer for
the damages which said respondent enjeined may sustain by reason of the njunction. if
the cowt should fimally decide that the petitioner is not entitled thereio,

SO ORDERED,
Ciy of Marikma, fuly 01, 2010,
i}
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Presiding Judge




