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THIS RESOLVES the Motion 1o Dismiss daded Juty 30, 2010 filed
by the Depariment of Heal the {*DOIT): '

The DOM alleged that ou Juane 4, 2010, Fortune Tobuacco
Crrporation (FTCY) Med & petition for declavatory relief against it (DO
assaiting Admindstrative Owler B0 10-0013 amd prayerd that this order he
declared void.  The petition was il with the Reglonat Tridd Counat of
Meaarilcng City,, Branch 272, and docketed as SCA No, 20 10-796-MK, The
DON argued it IO and PMETC sxe one and the same entity, PMITC
i @ jobot ventare of FUC and Philip Morels Philippines Mavufacturing
e, (“PMPMIY) whegein FTC owns 49.6% of the shares thereof. With this
'i \47 arsangement PMETC handles the wanwfactore, distibution, sales and
\ marketing of aft brands of the two compauies in the Philippues.

Moreover, PMETC's five () Boarrd of Ditectors ave ntortwined with that of

PR Tt concludes that with ihe stegiated production and marketing

mriapgements botwveen PIATTC and IO, compoaaded by the gabstsatiol

f i ghareholdings of the latter in the formoer, and the commopality of
iy shareholiers, directors and. exccutive officers as will as the oty of

hrsihsess  puatpose  of both  corporations, proves that there s 10
substantial difietence . between PMETC smd PTG, The DOH forther
argued that even PMETC sod FTC are not identical, the first recuisite of
N pért&".‘ﬁzn:ﬁa. e afill present sinoe Both eepresent e same interest i
having the Admindetrative Oxder 40 10-00013 anoulled iu this petition
andt o Marikina case. The DOH alse asserted that a judgmant io
Mariking case covers the very seme sulyect matier and isgnes in the
instant petition: sodfor wicw, versaeres judicntn woukl sel i As @
constguence of the exiatence of fitis pendentic, the DOH so betieved that

PMETC violated the rules against formn shopping, bence this petition A
st be disvoissed. : ' <
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the: Yo gives it a juridical peraouslity separsic and dmmct from. ezch
jodmt-ventweess.  Further, the sagurments that FIC owns 49.6% shares of
stock in PMETC and the fwo corporations share several comunen
directors aud officers sre nsufficient that the veil of corporate fiction be
picrced, © Hence, considering thet there is no klentity of portes, the
indgmicnt in this case or the Marikina cnse will pot amount to res
,mmm m:a i the other, and that PMETC couchuded that 1t did not violate
the vuie xg{amm Iormm-shopping.

The DOH :zrgrd s couxt to peree PMETCs corporate veil thereby
regarding PMPIC and 5TC as onc aud the sameé corporation for the
purpose of dismissing this action on grounds of htis pendentia aod

yiokation of foruxi-sboppivg.

There is forum shopping when between the action pmdmg NOwW in
Mariking court and in this oot thers crist {a) identity of partics, ot at
least such pruties as repregent the same totereesls w botl sotious: {b)
ientity of rights asserted swod velief przzwwl for, the reliaf being fonsded
on the same facts aod (2 the Menvity of the twe prece ling particuiars is
such that any judgment rendered in the pending case, regardless of
which parcty s snccessful would amount W res fedicaie in the other:
{Brst Philipprivie Oernotionn! Bonk we. €4, G.R. Mo, 1 15899, January 249,
¥ (.”J_J).ﬁ : )

A bagic principle in corporation b is that a corporation is o
entity separate and distinet from other corporations o which #t is
conmected,  Howevor, this separite legad entity is disteganded ¥ it ie used
o defeat wu!;zin. convemigoor, justly wiong, protect Sand or defend
crime, the law will regand the two corporations as one. {(De Leon, ot af vs.
NLRC, GR No 112661, May 30, 2001} The corporste weil canwnot
fikewine be wsed to shield s otherwise Dlstent vielation of the
prohibition sgainst formn-shopping. (Fret Philippine internationad Bank
us. OA, supra.

The clementy fov the application of the doclrme of pisecing the veil
of rorporate Gotion sre: (1) Control or complets domuoation of fnances,
policy and business practice m respeet te (e ansaction attwcked o
that the corporate exifty as fo fhis transaction bad el the Hme uo
separate mind, will or exiztence of its owng {2 Such control oust bave
been used by the defendent o connmit frawd or wrong, to perpetnate the
violation of a statwtory ov othey positive legal duty, or dishonest and
unjost act in conlravention of the plaintiPy legal vights; and fd} The
sforesaid control and breach of duty wmust proximeadely cause the injury
or nuinst oss complained of. (Yomamoto vs, Msho Leather wlustries Ine,

K N, 150283, April 16, 2008). ‘

As pointed out by the DOH, FICs shaeholding in the PMFTC is
anly 49.6%, [t failed o take account the other shareholders - PMPMI
,.10“4;1 Patity Packaging Corp. (0,212, Dominitn Realty & Construction.
Corp. {0.15%, andd Nfbﬂht‘i"l Pobzioon Redrying Co. e {0.04%), (Annex
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27, Motion {0 Dismiss doderd July 30, 901 9. Qm this poind alone, PMETC's
sorporste vell cannet be plevced. And the fact it four members of
PMETC's - bourd of directors are also members of FI'Cs boned is not
enough 't treat both companics asg one. ihe exsience of interlocking
dipectors, corporate offivers and sharcholders, is not enough justification
e pierce the vell of corporate Botion, i the absence of fead or other
prblic poliey considerntions. fardine Davies, g, v, JRR Realty, e, GR.
No. 151438, 18 July 2005

The wimilavity of business interests or purpose of the two
corporations catnot be concluded that PMITC and FIC are nne and the
same corpurate eotity. The mere fact that the businesses of two or moge
corporations are nteveelated i net s justiBoation for isreparding their
separate  personslities, abscat sufficient showing that the corporate
entity way porposely used fo cleousvent the rules ageinst forame
shopping, (Chine Banking Cors. vs. Dyne-Sem Blectremies, (LR, No.
149237, June 11, 2006 2

Notwithsianding of the above disquisition, the court fnds that
PMITC represent the same inforests in the Mraikina cage, In City of
Makinti ve. Mundcipodity fnorw City) of Togug (0.0 No. 185178, Jupe 7,
2008 wag held thet “the fact thet thoie is no absohale irentity of
pmties in both ceses will not preclude the application of the e of litls
pendentin, since only snbstantial and not absolute idéntity of pariics is
mepteed for filis penderdine o He  Aa may be plesned in the Atticles of
eorporation of PMEFIC and FPC both ace sugaged o e monnfaeture
amdd selling tobaove products.  In' Madkina case, PMFIC also have the
sanye conise of aotion, (e, AD 20100013 18 illegal, and seeks similar
velief fe, fhe declaration of nudlity of the challensed crder, T

To deny the motion of DOH woudd open the foodgates of confusion
whea this conrt am! the Marikine court render contradictory decisions.
Snted Gifferently, should this couct upholds the validity of AQ 2010-
0018, and the Marikina couwrt rules othetwize or vice versa, these twe
imeomypatible decisions will wreak havoe on onr judicial system. This is
the very great evil which the rule against forum-shopping sooght
avoud, (Guaranterd Hotels ine., vs, Baftao, GR, No, 164348, fanuary 17,
2065, "

WHEREPCORRE, promises wonsidered, the Motion o Disimisg dated
July 30, 2010 fled by the Department of Health e hereby QEMN’E‘ 04 8
aud, therefore, (his stant petition i DISMISSED,

80 ORPDRRED. o

Ciky of Tananes, Provines of Batangas, Septeaiher 28, 3010,
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